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(—~) Gustav Radbruch, Der Relativismus in der Rechtsphilosophie

(1934), GRGA, Bd. 3, S.21.
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Overcome of the past by law?:
—The so-called “Radbruchsche Formel” and the prohibition

of the retroaction of law——

Shuji KANAZAWA

Abstract: This paper intends to clarify the applicability of the so-called
“Radbruchsche Formel” for the judicial legislation (sec. I)

Radbruch regarded the overcome of the past by law as possible, because to
him the retroactive effect of ex post facto law was the essence of “judge made
law” itself. According to such interpretation even under the NS-regime the
content of “dibergesetzliches Recht” (meta-legal law) remained valid as “ethische
Auffassung des Volkes” (ethical idea of people) and therefore “unjust” acts have
been punishable from the time of performance. From post-WWII up to
nowadays, from the NS-lawsuits up to the recent “Mauerschiitzen”-lawsuits the
“Formel” has served as reliable pattern. However, that common interpretation
demands further explication, because national socialists interpretated “gesundes
Volksempfinden” (sound susceptibility of people) as “itbergesetzliches Recht” (sec. IT
and 1),

Hereupon it is necessary to point out Radburch’s conception of “Natur der
Sache” (the nature of things) to achieve an improved understanding of his “For-
mel”. This shows the historicity of law and the relatively free developement of
respective systems of law in a world historic process. Hence the national socialist’s
idea of law and right can neither be seen as “ibergesetzliches Recht” nor as
“Naturrecht” (natural law) which has been made positive. In conclusion the
“Formel” should be applied for the overcome of the past only if the validity of
certain laws is measured by his definition of “Natur der Sache” (sec. IV and V).
Keywords : ex post facto legislation, Gustav Radbruch, human rights, legal

positivism, national socialism, natural law, positive law, the nature of things.
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Aleatory Materialism and Marx’s Dissertation :

Problematic Sphere of Clinamen

Kazuya ONAKA

Clinamen, which refers to the declination of atoms, emerges twice in the
marginal spheres of “Marxist science” : it appears in the Dissertation of Marx
(1841), and in Althusser’s writings in 1980s, which advocate aleatory materialism.

Firstly, I stress the “problematic,” uncertain character of these spheres of
Clinamen in the eyes of the concept. In fact, the conceptual unity of the global
sciences (Hegelian science for the Dissertation, Marxist theory for the aleatory
materialism) breaks up in the respective contexts. This conjuncture drives both
authors to change their discursive element. Then, they invoke the metaphorical
signification of Clinamen so as to displace the pretended univocality of the
scientific concept.

Secondly, I examine the femporal dimension of Clinamen. In effect, Hegelian
determination of the dialectical concept as “Macht der Zeit” is understood as
partially the case of Clinamen: the latter, like the former, is a principle of
becoming. However, the “problematic,” metaphorical character of Clinamen
restricts the work of the negative, which is essential to the dialectical concept.
Epicurean atoms tarry in the fixed positivity of wepresentation, which is “over-
taken” by Hegel.

I conclude with a political reflection on this remarkable “backwardness” of

Clinamen.
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iR

Listen types of music and the principles of social recognition

Takahiro KIRIHARA

One of Th.W.Adorno’s works, “The philosophy of the contemporary music,”
intended to explore the process in which the atonal music, which had appeared to
realize freedom of the composition, became a deductive system of the twelve-ton
technic (by Schonberg). It also attempted to protect freedom (expressive-dynamic
listen type) against the repressing principle in the music (rhythm-space listen type
in the neo-sachlichkeit). As he suggested, music and styles of listening to music
reflect objectively the sociophilosophical problems such as regression of the
“consistent understanding” through the development of technology. I don’t think,
however, that Adorno sufficiently solved the antinomy between structural consis-
tency of a spirit and an intentionless stratum of musical materials. For this
reason I consider it necessary to reconstruct his observation from a point of view
that can graps and categorize totally the change of history, people’s social life

styles, and types of affective responses, including habits and customs.
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EXHER

Tobata Seiichi’s “Thought” in Postwar Period :
Why Did he Refuse to Take Office as the Minister for

Agriculture and Forestry?

Takao SHINOZAKI

“Thought” means “hope” for the future as well as “reflection” on the past. In
this sense, “thought” is not short but long-term one.

A Japanese scholar refused to take office as the Minister for Agriculture
and Forestry in 1946. He was the first scholar that had adopted modern eco-
nomics to Japanese agriculture. His name is Seiichi Tobata.

In my view, “Tobata’s refusal” had so close a relation to his economic
“thought.” This paper intends to discuss that point, to which so far very few seem
to have paid serious attention, as follows. In the first section, I raise the question
of why Tobata refused to take office as the Minister. In the second section, I
traced the process of the affair “Tobata’s refusal.” In the third and fourth section,
I mainly analyzed Tobata’s own papers written in 1946. In the last section, I
showed my opinion about the relation between “Tobata’s refusal” and his eco-
nomic “thought.”

Finally, my thanks to Sasakawa Scientific Research Grant from The Japan
Science Society. They gave the opportunity to work on my study and write this

paper.
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(0)GI1 () The Works of John Locke, vol. X, p. 196.

(e~) Cf. Wayne Glausser: Three Approaches to Locke and the
Slave Trade, Journal of the History of Ideas, 51, 1990, p. 203.
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(o) K. H.D. Haley: The First Earl of Shaftesbury, Oxford, 1968,
pPp. 227-265.
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(=) Cf. M. Seliger: The Liberal Politics of John Locke, London,
1968, p. 119.
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(%)  Seliger, ibid., p. 121.

(Z) Cf. P. Laslett’s Introduction to The Two Treatises on Govern-



AR S

169

ment (given above), p. 39 Neal Wood, op. cit., p. 66.

() 1. Wallerstein: The Modern World-System I, New York, 1974,
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EXHi

Natural Law and Colonization of
America in John Locke

Nagamitsu MIURA

This paper is an attempt to clarify how Locke’s concept of natural law is
related to his design of English colonization of America. Locke’s concept of
natural law demands that no one ought to harm another in his life, liberty or
possessions. He also states that every nation should respect the territories of
other nations and their political independence. On the other hand, Locke argues
for the colonization of America on the grounds (1) that its inhabitants neither
have governments nor determinate territories nor laws establishing private
property, (2) that a great part of its land is uncultivated and hence common to
all mankind, and (3) that white colonists are entitled to acquire a part of its land
if they leave “as good and as large a possession” for others.

English colonists employed slaves from Africa in their plantations. Locke
justified slavery for the reason that those who committed “some act that deserves
death”,namely, aggression may be “by the right of nature” subjected to the
absolute power of others. This justification of slavery, however, cannot apply to
slaves captured in Africa and transported to America, because they were only
victims of systematic slave-hunting by English slave-traders.

Locke’s concept of reason has two meanings: the ability to recognize the
common moral norm of human behavior (natural law) and the one to effectively
function as instrument to pursue one’s own interests for self-preservation. He
presupposes that the instrumental reason guided by national interests of England
does not contradict but accords with the one reconizing the principle of universal
equality and inviolability of nations derived from natural law. This presupposi-
tion is bound up with his view of America as staying still in the “state of nature”

and being destined to be “civilized” by the European nations.
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Pornography and Politics of Gender-Identities

Yukari SUZUKI

The purpose of this paper is to examine discourses of feminists for pornogra-
phy,and to consider the problem lying between the representation of women
bodies and gender-identities. Over the past few decades a considerable debates
have been made on pornography and representations of women. In radical
feminists’ views, pornography is not the mere presentation and depiction of
sexualized women’s bodies and sexual acts, but the theory of domination and
violence against women. According to anti-pornography feminists, including
Mackinnon and Dworkin, pornography causes direct violence against women in
injurious way. Therefore it raises the question that is whether pornography is
discrimination per se as a coercive speech act, and so is a power in itself.

If the pornography has any power, what kind of power it has? Mackinnon gives
evidence of women derogated by pornography. Nevertheless there is no conclu-
sive proof that every woman always finds the injuries in pornography. J. Butler
and other anti-censorship feminists has countered Mckinnon's postulate of the
category of “Women” who are supposed to be passive and vulnerable for assault
of pornography and to have a single point of identification. Since there are many
various women, the pornography can define as many meanings. In order to reveal
a force of pornography, we have to consider it on a site in which one’s personal
context and the social context cross. Therefore, we need to explore time and
again what the gender category is, how the pornographic representations and
gender images make us subject, and what pornographies make us feel, each time

we see (encounter) it.
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